


 IN-CONFIDENCE 

convictions for serious violent and sexual 
offending 

7/08/2025 Briefing: Presumption against redress for 
serious offenders: advice on information sharing 

13/03/2026 

13/10/2025 Cabinet paper: Redress System for Abuse in 
Care Bill: Approval for Introduction 

13/03/2026 

As the documents are soon to be published, I have refused your request for the documents 
listed in the table above under section 18(d) of the OIA – the information requested is or will 
soon be publicly available. We will notify you when this information has been published on 
our website. 

Information already publicly available 
The following information is covered by your request and is already publicly available: 

Date Document Description Link 
3/04/2025 Cabinet paper: Introducing legislation to underpin 

changes to redress for abuse in care 
Link 

5/05/2025 Access to redress for survivors of abuse in State care 
with convictions for serious violent and sexual 
offending 

Link 

Accordingly, I have refused your request for the two documents listed above under section 
18(d) of the OIA – the information requested is or will soon be publicly available. 

Information being withheld 
The briefing titled Redress System for Abuse in Care Bill: Themes and issues arising from 
submissions dated 19 December 2025 falls within scope of your request. However, I am 
refusing your request for this document under section 18(c)(ii) of the OIA as making this 
information available would constitute contempt of the House of Representatives. 

In making my decisions, I have considered the public interest considerations in section 9(1) 
of the OIA. I do not consider that these considerations outweigh the need to withhold the 
information. 

Context 
The Redress System for Abuse in Care Bill (the Bill) introduces a presumption for a survivor 
making a new redress claim who has a conviction for a serious violent or sexual offence and 
has been sentenced to five years or more in prison for that offence. The presumption is that 
they are not eligible for financial redress (noting they could receive non-financial redress 
such as an apology, records and/or wellbeing support). The Bill creates a process for the 
survivor to apply to an independent redress officer to have the presumption overturned, if the 
redress officer is satisfied that providing financial redress would not bring the redress 
scheme into disrepute. The qualifying offences for the presumption are the 42 offences listed 
in Schedule 1AB of the Sentencing Act 2002. 

I understand that during a phone call on 29 January 2026 with Tamsin Vuetilovoni (Principal 
Advisor Communications) you indicated you were interested in understanding the 
progression of advice provided to Ministers regarding survivors accessing redress from the 
State redress system. Specifically, how the State redress system initially offered all forms of 
redress (from financial to wellbeing support) to advice about the presumption. Further 
information that you may find useful to enhance your understanding is provided below. 
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• There is no other obvious purpose and rationale for a discretionary measure of this kind. When this issue 
was last considered in 2017, the underlying objective was to ensure redress payments were consistent with 
the then Government’s objective of reducing reoffending; however, this objective was clearly linked to the 
measure to impose restrictions on how money is spent, rather than a discretion to exclude.  If the Prisoners 
and Victims option was followed, then the objective would likely be based on providing remedies to victims 
of crime.  

Scope of regime 

Decisions are needed on which 
redress processes would be 
within the scope of the regime 
and which elements of redress 
are affected.  

What redress processes would be within the scope of the scheme.   

• The scope of the regime would include redress currently delivered through the Ministries of Social 
Development, Health and Education and Oranga Tamariki.    

• Redress provided through Health New Zealand, school Boards, and non-state institutions would be outside 
of the scope of the regime.  

• Decisions would be needed on whether any claims for Lake Alice torture redress received following 
announcements of the scheme would be within the scope of the new regime.  

Should high tariff offenders be excluded from all redress offerings (monetary redress, individual apology, and 
access to services) or only from accessing redress payments? 
• Scotland– successful claimants can still access non-financial redress, including an apology, even if a 

redress payment is deemed inappropriate. 
• Australia –claimants with serious offences cannot access non-financial redress if a redress payment is 

deemed inappropriate through a special assessment process. 
• If the concern is that making redress payments to serious offenders is repugnant, there is no need to deny 

personal apologies. An apology without a redress payment may, however, be considered hollow.  
• Access to support services may be considered repugnant, depending on the nature of those services and 

supports. Tailored supports and services also have rehabilitative potential which could mitigate the risk of 
the offender perpetrating further harm.  

• If an applicant with serious offences was able to access non-financial redress, operational implications 
would need to be worked through as redress agency’s primary orientation is to reach settlement of financial 
redress. 
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Serious offenders captured by 
the regime 

Decisions are needed on the 
scope of offending to be captured 
under the definition of ‘high tariff 
offender’, including offence type, 
length of sentence imposed, and 
whether the regime should apply 
to offences committed by adults 
only, or whether it could also 
cover some offences committed 
by children and young people.   
 
 

Should the regime be confined to serious sexual and violent offences and possibly terrorist offences or should 
it also apply to other offences such as serious property offences and drug dealing? 

• The Australian and Scottish regimes are both focused on serious sexual and violent offences and the 
Australian regime also includes terrorism. Under NZ law, there are existing regimes that apply specifically to 
serious violent and serious sexual offences, such as the preventive detention regime in the Sentencing Act 
2002 and the extended supervision order regime in the Parole Act 2002. The existence of these regimes 
suggests that this type of offending is of the most public concern.  If Ministers consider the focus should be 
on serious violent and serious sexual offences, the definitions in this legislation would provide a useful 
starting point for the definition of ‘high tariff offender’. While there is a large degree of overlap between the 
offences in each piece of legislation, there are also some differences so there would be some policy 
choices at the margins.   

• There is no comparable precedent for a regime that includes other types of offending and defining the 
offences that fall within the regime would be more challenging. It would be possible to create a list of the 
offences that perceived as being of most public concern, but the list approach creates a risk of 
anomalies.  The alternative would be a definition based on maximum penalties, but this is a blunt 
instrument and could bring very large numbers of offenders under the regime, depending on the choice of 
penalty level. 

Should it be based on offence type alone or should it also depend upon the sentence imposed? 

• The second policy choice is whether the regime should look only at offence type or whether it should also 
depend upon the sentence that was imposed. Offence type on its own is a relatively blunt instrument for 
assessing the seriousness of an offender’s conduct because it involves no consideration of an individual 
offender’s level of culpability.  For most offence types, there will be some offenders whose offending will 
have been assessed as being at the lower end of the spectrum and as not being sufficiently serious to 
attract a custodial sentence. These offenders would be caught within the regime if offence type alone is 
used as the basis for the definition.   

• If the objective of the regime is to target the worst offenders, it may be appropriate therefore to also limit the 
regime to those offenders whose offences have attracted a certain level of penalty. This is the approach in 
both Australia and Scotland which only include those offenders who have convictions for serious violent 
and serious sexual and who have been sentenced to a period of imprisonment of 5 years or more. 
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Should the regime apply to offences committed by adults only or should it also apply to some, very serious, 
offences committed by children or young people? 
• Further consideration would need to be given to how the regime applies to offences committed by children 

and young people. Charges proven in the Youth Court do not generally attract a criminal conviction and 
would likely be excluded from the regime.  

Decision maker 
Decisions are needed on the level 
of independence of the decision-
maker who would be applying the 
discretion.  

What level of independence are needed for the decision maker to maintain public confidence in the regime? 
• Currently redress decisions are made by departmental officials within the four redress agencies. However, 

having exclusions from the scheme determined by departmental officials would be likely to undermine 
public confidence in the regime because these decisions would not be seen as being independent.  

• There are two possible options to address this: 1) An independent statutory officer could be appointed 
within one or more of the existing redress agencies, or 2) An independent decisionmaker external of the 
agencies (such as a retired judge or Kings Counsel) which would be likely to be perceived as being more 
independent.  

The nature of the test 

Decisions are needed on the 
nature of the legal test to be 
applied as part of the discretion. 
There are two possible models to 
draw on, based on the Australian 
and Scottish regimes, which are a 
presumption of non-eligibility or 
an unconstrained discretion.  

 

Should the legal test entail a presumption of non-eligibility, or should the discretion be neutral/unconstrained? 
• The Australian approach presumes that serious offenders are excluded from redress unless the decision 

maker is satisfied that ‘providing redress would not bring the scheme into disrepute’.  The available 
information suggests that the majority of offenders do not meet this threshold and only a very small number 
of offenders have been excluded under the regime.  

• A presumption against eligibility would more likely exclude serious offenders from eligibility than an 
unconstrained discretion and make decisions less vulnerable to legal challenge (although not immune). 

 

•  
 

 
•  

Legislation Should the redress scheme be put on a statutory footing to minimise legal risk?  

9(2)(f)(iv)

9(2)(f)(iv)

9(2)(h)
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Decisions are needed on whether 
the regime should be put on a 
statutory footing, considering the 
serious legal risks involved in 
implementing an administrative 
exclusion.  

 

• The current redress system is an administrative regime. The legal risks of operating as such are currently 
low as claimants are treated equally and there are no grounds for being ineligible for redress on the basis of 
criminal offending or other factors.   

•  
 

  
•  

 
 

 
 

 
• If legislation is required, it would likely be necessary to put the whole redress system on a statutory footing 

and this may require the legislation to not only set out the grounds for excluding eligibility but also eligibility 
requirements as well.  

Information sharing 
 
Decisions are needed on how 
offenders who come within the 
scope of the regime are be 
identified and what degree of 
verification would be required. 

 

• The Ministry of Justice is responsible for maintaining records of criminal offending and conducts criminal 
record checks on behalf of individuals by request. The Privacy Act 2020 prevents the sharing of this 
information between government agencies, unless the person who is the subject of that information gives 
their consent.  

• There are a range of options for gathering the information needed to support the operation of the scheme, 
including (i) a consent-based scheme backed by legislation, (ii) an information gathering scheme with 
statutory authority.   

• There are a range of legal and operational complexities that would need to be worked through with all 
options to minimise harm to claimants, maintain the integrity of the scheme, minimise privacy impacts, 
and manage costs and operational impacts.    

• As the regime would requirement obtaining sensitive Courts and claims information, it is likely to attract 
interest and potential criticism by the Privacy Commissioner.   

Transitional provisions – 
prospectivity  
 

Should it apply prospectively to claims that were made after the regime was announced?  
• All claims lodged following this date would be paused until the regime came into force (see Table Two for 

potential timeframes).  

9(2)(h)

9(2)(h)
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Decisions are needed on whether 
the regime would apply 
prospectively or retrospectively, 
including whether it should apply 
to top-up payments.  
 
 
 
 
 

• New backlogs would occur in the Ministry of Health and Oranga Tamariki as these agencies do not 
currently have backlogs but would no longer be able to progress and resolve claims until the regime came 
into force.   

• Would need to identify if there are any options for continuing to progress claims from terminally ill and/or 
elderly claimants ahead of the regime coming into force. 

Should the regime also apply to claims that were filed before the new regime comes into effect but that have 
not yet been settled? 
• The Legislation Design and Advisory Committee (LDAC) notes that legislation should have a prospective 

and not retrospective effect. Applying any new regime to applications that are already in train involves a 
degree of retrospectivity and may result in criticism that the legislation breaches the LDAC guidelines. It 
may also be perceived to be unfair because it applies new rules about the way an application should be 
dealt with that did not apply at the time the application was filed. 

Should the regime apply to top-up payments? 
• The issues surrounding the making of top up payments are complex because different approaches have 

been taken at different times to the question of whether redress payments are ex gratia payments or full 
and final settlements. For those claims that have been treated as ex gratia payments, no issue of 
retrospectivity arises an application for a top up payment is in effect a new claim. In contrast if a matter 
has been fully and finally settled, then arguably it is applying new rules retrospectively to deny a claimant a 
top up payment that is designed to recognise an inadequacy in the amount of a previously settled claim. 
However, it would open the regime to criticism if different approaches were taken to top up payments 
based on legal technicalities about the basis on which earlier claims were settled. On that basis, any 
decision to make, or to exclude, top up payments should apply to all high tariff offenders.  

• This would likely delay the roll out of top up payments. 

Cost  

Cabinet will need to be informed 
of the cost implications involved 
in the design, implementation, 
and potential defence (in relation 
to prospective litigation against 
the Crown) of the regime.  

• There will be costs associated with appointing an independent decision maker. The alternative option of 
appointing a statutory officer may attract less cost.  

• There will be additional design, implementation and delivery costs for redress agencies, regarding 
communicating, checking and supporting gathering of information to enable this regime.  This may also 
require additional specialist capability.   

• Likely litigation associated with challenges to decisions around access to redress.  
• Justice-sector processing times and costs (TBC). 
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Impact for survivors • Specific impacts will need to be worked through as part of the design of the scheme, but are likely to
include distress and re-traumatisation associated with increased uncertainty, delays and information
sharing requirements, and loss of trust and confidence in the fairness of the scheme.
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