Update paper

Timing of decisions on redress for Lake Alice Unit survivors who
experienced torture

For: Minister responsible for the Crown Response to the Abuse in Care Inquiry Qs\'
Date: 20 June 2024 Security level: | IR

Purpose ®\Q

1. At the Ministerial Group meeting on 29 May 2024, Ministers received a dj sion paper on
potential options for specific redress for survivors of the Lake Alice P ric Hospital
Child and Adolescent Unit (Lake Alice Unit) who experienced tortur&('s Appendix One). At
that meeting, Ministers discussed the value of further advice on |€k€ related to the timing
of decisions about specific redress. K

2. This paper identifies the two options for when to make% Ive effect to decisions on
redress for torture and the key risks associated with Qg option.

o

Recommendations xS
3. Itis recommended that you: Qb

a) note decisions are required on wh@pecific redress should be provided to individual
survivors who were tortured Lake Alice Unit and when it should be provided;

b) note the risks related to c% ering torture-specific redress now, before work on
wider redress redesign iQ) pleted, as set out in Table One below (Option 1);

V4
c) note the risks reIa@ to considering torture-specific redress as part of wider work on
redress redesi set out in Table Two below (Option 2);

d) note, on tX , the likely harm to Lake Alice torture survivors, the reputational risks
to the %@ , the ability to mitigate expectation risks through effective
commumications, and the small and highly specific and contained nature of this
Jole} of survivors, suggest that specific redress for torture should be considered as

\b'on as practicable.
O

Th@@'re two options for the timing of decisions on torture-specific redress

Q Cabinet decisions are required on what specific redress should be provided to individual
survivors who were tortured and when it should be provided. At the previous meeting of
the Ministerial Group, Ministers considered a paper on potential redress options for Lake
Alice Unit survivors who experienced torture, which considered what a torture-specific
redress package might cover, including its potential overall cost, and how a package would
be developed in detail.



5.

The core question in this paper is the most appropriate time for Cabinet to consider
decisions on what redress for torture should consist of, and when (and how) it should be
provided. There are two options on when Cabinet can make decisions:

Option 1: as soon as practicable, likely to be in August 2024, and following soon after the
intended Cabinet decision on a formal acknowledgement of torture at the Lake Alice Unit;

or

Option 2: as part of wider work on redress for survivors of abuse in care, with key \'
decisions anticipated to be finalised through Budget 2025 or 2026, subject to decisi @
related to redress that Cabinet will consider over the coming months. &

The tables below outline the key risks associated with each option, along witl@&

assessment of the overall likelihood and impact of each risk, and potentia igations or
relevant considerations. 0
The risks associated with option one — making and giving effect t isions on redress for

from uncertainty over the number of survivors who experi torture. The fiscal risk is
low however, as the Lake Alice Unit represents a highly sgedific cohort of survivors, with a
subset of them having experienced torture. There is 3
torture to have occurred. To-date no other instancg
processes are in place across current claims ser
torture.

torture now — are primarily related to expectations for re-desis redress and fiscal risk

igh threshold to be met for
NOf torture have been confirmed and
and Crown Law to review claims for

The risk associated with option two — m@g decisions on redress for torture as part of
wider redress work — is primarily rela@sl to potential further harm to Lake Alice torture
survivors who have been awaiti isions on redress for a number of years and are
increasingly aged and unwell. are also reputational risks that would result from the
Crown’s treatment of survivgrs who experienced torture and with New Zealand’s
international standing si@arly impacted through ongoing criticism from UNCAT. This could
impact on the Crownx ility to deliver an effective overall response to the Royal
Commission. Fiscakyi€Ks would also be present with option two.

On balance, %@kely harm to Lake Alice Unit torture survivors, the reputational risks to the
Crown, t @bi ity to mitigate expectation risks through effective communications, and the
smal ighly specific and contained nature of this cohort of survivors, suggest that
spe@ redress for torture should be considered as soon as practicable. This timing

@ents an opportunity to respond to a matter of long-standing concern, distress and

vocacy. It also provides an opportunity to demonstrate decisive action by this

administration following the several years survivors have been waiting since the initial

UNCAT recommendation.



Table One: Risks with making redress for torture before wider redress redesign (Option 1)

v

Risk Likelihood Impact Mitigations or considerations
Increasing the existing Unclear —the Medium |e Clear proactive communication

gap between Lake Alice Design Group about the redress being specific to
Unit payments (which recommended torture, and the significant tests

are on average higher prioritising associated with torture, should
than for other settings) redress for reduce this risk.

and other agencies’ torture e This challenge would still need to be
current payments, could though other worked through if decisions were Q\
further increase sense of | survivors may made as part of wider redress @
unfairness for other not support redesign.

survivors who have this approach. Q
experienced severe é

abuse (but not torture). AA

Could raise expectations Medium Low .

that payments offered
through redesigned
redress will be higher
than current payment
levels.

-

O
"

¢

Clear proactiv@unication
about the redr eing specific to
torture, a%& significant tests
associa ith torture, should
red & risk.

&t&rs’ expectations for the wider

ign of redress are already high,

(,}Qspecially for payments to increase

S

from current levels. Managing
expectations for the redress
redesign is already a key focus for
the Crown Response.

Those who are tortured in care
would likely be receiving higher
payments in any redress process and
so would have more limited effect
on expectations across the full board
of payments.

Sets a reference point

for potential higher %\@D

of payments wheg?
fsions

Cabinet makes.de
on the wid ress

system Ubh may not
be a le in the
fu his could

promise Cabinet’s
bility to deliver a more
consistent and coherent
set of payments for
survivors across abuse
types and settings.

Low

The fiscal risk of the overall redress
redesign is being managed through
the payment decisions Cabinet will
be making through the wider
redress programme. Clear advice is
being provided to Cabinet to ensure
transparency and understanding
around this risk.

Due to the unique nature of what
occurred at the Lake Alice Unit, and
the relatively small number of
potential claimants, providing
redress to those who experienced
torture does not, itself, significantly
alter the fiscal risk associated with

redress as a whole.




Risk Likelihood Impact Mitigations or considerations

Uncertainty over the Low Low °
number of people who
were tortured in care
over and above the
small number of torture
survivors who have been
identified already could

create an unknown and e The Ministry of Education and \
significant fiscal risk for Ministry of Social Development i
the Crown if a redress have processes in place to reyj
package for torture is historic abuse claims for to

|_agreed. L
Increases the number of Low Low e Proactive communic&‘could be
people who may come made about the ses in place
forward at this time to to review all clé against the high
allege torture, increasing threshold fox torture.
the demand on current e A determifation of torture would
claims processes. alsor an investigation by

Po '[bnd review by Crown Law.
ensation for torture can only
awarded at the discretion of the
("} Attorney-General.
\$ e Concerns around spurious claims are
b a risk for any redress process but are

QQ less so for torture given the high
level of evidence required for such

,,Q claims.

\ ¥/
Table Two: Risks with considering&ss for torture as part of redress redesign (Option 2)

Risk !,ij‘(eﬁhood Impact Mitigations or considerations
More Lake Alice Unit Wh High e No mitigation.
survivors will die before (b.

they receive redress
torture and more@
have advanced. eor
declined in

reducing’b@ir ability to

utilis ess.

S




Risk

Likelihood

Impact

Mitigations or considerations

Delaying redress decision
after the Crown has
acknowledged torture
occurred could increase
existing sense of injustice
among Lake Alice Unit
survivors, leading to
ongoing and renewed
criticism from survivors,
advocates and media.
Compromises survivors’
receipt of the public
apology by the Prime
Minister and reduces
wider survivor confidence
in Cabinet’s commitment
to redress.

High

Medium

Clear proactive communications about
why a decision on redress for torture
has been deferred could be made but is
unlikely to significantly reduce this risk.

New Zealand continues to
be in breach of the
Convention which means
ongoing negative reports
and/or further
recommendations from
the CAT.

High

Medium

New Zeaéaéould seek to provide an
expl n to the CAT as to why

Uncertainty over the
number of people who
were tortured in care
would still be present
during redress redesign
creating an unknown
fiscal risk for the Crown.

\&
@

Jo

Low

The Ministry of Education and Ministry
of Social Development also have
processes in place to review claims for
torture.

Adds to a bagkJ3g of
prioritis ?&ms (that s,
elderl | survivors)

nee to be handled by
gned redress.

Medium

Low

The number of survivors of the Lake
Alice Unit that were tortured is not
known for certain but is unlikely to
exceed 50 claimants.

ext steps

10. Subject to decisions on if and how to progress early decisions on redress for torture, a draft
Cabinet paper can be provided with options to support Cabinet decision-making.



Appendix One: Potential redress for torture paper from 29 May Ministerial
Group meeting

Potential redress options for Lake Alice Unit survivors who experienced torture

For: Ministerial Group, Crown Response to the Abuse in Care Inquiry

Date: 29 May 2024 Security level: In Confidence @Q

Purpose Q(Q

11. This paper provides detail on potential redress that could be provided to sur @S of the
Lake Alice Psychiatric Hospital’s Child and Adolescent Unit (the Lake AIice@X) who
experienced torture for discussion at the Crown Response Ministerial meeting on 29

May. \

12. Itis recommended that you: @Q

\

a) note the background information set out in this pap (ahe finding by the Abuse in
Care Royal Commission of Inquiry, following ques é% of the Solicitor-General at the
Royal Commission’s Lake Alice hearing, that so rvivors of the Lake Alice Unit
experienced torture; \‘g

b) note that both the UN Committee Aga&orture and the Royal Commission have
recommended specific redress be p ed to survivors of the Lake Alice Unit who
were tortured, and the advance%ge, poor health and other challenges faced by Lake
Alice survivors add impetus to@: need to offer any new redress as soon as practicable;

and OQ
c) consider the redress options provided on potential redress that could be provided to

those who were tcafa@éd, to help inform decisions to be sought through a planned
Cabinet paper o‘b, nowledging torture.

Legal privilege KQ\Q

13. This pap @cludes references to legal advice and should be reviewed for legal privilege
befo% paper is publicly released.

The Kége in Care Inquiry and UN Committee Against Torture recommended
Q’Q@ic redress be provided to survivors of torture at the Lake Alice Unit

. As aresult of its investigation into the Lake Alice Unit, the Abuse in Care Royal Commission
of Inquiry (the Royal Commission) found that some of the experiences at the Lake Alice
Unit, specifically the way electroconvulsive therapy (ECT) and paraldehyde injections were
used to punish children and young people, meet the threshold for torture under the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (the Convention). The three elements of torture in the Convention are:

a) any act causing severe pain or suffering, whether physical or mental;



b) intentionally inflicted for such purposes as:
14.b.1 obtaining from the victim or a third person information or a confession;

14.b.2 punishing them for an act they or a third person has committed or is
suspected of having committed;

14.b.3 intimidating or coercing them or a third person; or
14.b.4 for any reason based on discrimination of any kind; and \

c) the pain or suffering is inflicted by or at the instigation of or with the acquiesce@?a
public official or person acting in an official capacity. KQ

15. Cases were taken to the UN Committee Against Torture (CAT) by Paul ZentQ@nd
Malcolm Richards and resulted in findings against New Zealand. The C @ermined (in
reports issued in 2019 and 2022) that in the two cases New Zealand reached Articles
12, 13, and 14 of the Convention for each survivor. Articles 12 an equire states to have
complaint processes and to conduct prompt and impartial invegpgations by competent
authorities. Article 14 requires states to provide redress wit Iight to fair and adequate

compensation. Q

16. New Zealand has been asked to update the CAT on@ogress in responding to the
Committee’s findings in a one-year, follow up rg§ n July 2024. The Committee is likely to
expect that action has been taken since the pagiotic review in July 2023. Subject to

Ministers’ decisions on the process for ac edging torture, the Government could
outline its approach to the Committee i upcoming follow up report.

17.

Work is underway to’ﬁ:ble Cabinet to formally acknowledge torture

18. Two rounds of ements, comprising a written apology and payment from the Prime
Minister and ister of Health, have already been paid to many Lake Alice Unit survivors
prior to AT decision. The Government made public announcements?! about the

settley s at the time, although much of the detail remained confidential. Settlements on
the GayMe terms continue to be available for new claimants through the Ministry of Health
&Appendix A for details). Payments provided to those who were abused at the Lake
K ice Unit are also higher (on average) than those paid to survivors from other institutions
Q and through other claims agencies.

19. FEIAIG

1 See for example: New Zealand Government, ‘Settlement for former Lake Alice patients’, 7 October 2001,
https://www.beehive.govt.nz/release/settlement-former-lake-alice-patients




s9(2)(h

20. The CAT recommendations create a further expectation that the Crown should provide

appropriate redress for the experiences of torture at the Lake Alice Unit. Crown Law

advises that progressing a response to the CAT recommendations without delay would

avoid New Zealand being further criticised by the CAT or potentially further breaching the

Convention. Q’\'
21. Officials are drafting a Cabinet paper for the Government to formally and publicly @

acknowledge that some survivors of the Lake Alice Unit experienced torture. It is j @ed
that this paper be considered at a meeting of the Cabinet Business Committee i rly July
2024, subject to feedback from the Ministerial Group. A working draft of th @binet paper
is appended, as Appendix Three, for reference. Content will be amended @r flect the
outcome of the Ministerial Group discussion on 29 May.

22. The proposed timing may limit what can be said in New Zealand’s@w up report to the
CAT in July 2024. It is important, however, for Ministers to ha fficient time to consider
the redress options with a focus on the obligations to Lak survivors. The Ministry of
Justice is responsible for preparing the follow up repor the draft text of the report to
the CAT is expected to be considered at the 24 July ng of the Cabinet Social Outcomes
Committee. Depending on the Ministerial Group’ erred way forward, Crown Response
Unit officials can work closely with the Minist&%&ustice to ensure alignment across both

items.
O

Cabinet can also be asked to make&%ons on providing redress specifically
acknowledging torture %)

23. Decisions are also required orQh ther, in addition to an acknowledgment of torture, new
specific redress should b pfovided to individual survivors. There are two options around
the timing for these deggléiOns: either to make decisions on torture redress ahead of
decisions on wider ss redesign or to defer decisions until the redesign is agreed.

<

24. Ministers co @\ose to maintain the status quo of the current settlement process for
Lake Alice surdivors and to defer consideration of redress for torture as part of wider work
on redre Q&r survivors of abuse in care. The current settlement process remains open to
sur\@ who have not previously settled with the Crown.

25. @ﬂning the current approach could be justified by the expectation that Lake Alice Unit
K rvivors would be able to access changed redress developed in response to the Royal
Q Commission’s redress report. This would avoid the risk of setting any precedents on
payments or support services, which could affect the options Cabinet can consider for a
new approach to redress for the wider survivor population. As agencies have advised they
have no current funding for new redress, this approach would also avoid the need to seek
additional funding from the between Budget contingency or a future Budget.

26. Retaining the status quo would continue to attract criticism from Lake Alice Unit survivors
and advocates who consider the CAT findings require specific redress in addition to that
already provided. Maintaining the status quo would also likely attract negative



international comment from the CAT when New Zealand provides its follow up report in

July 2024. In its original decisions on the claims by Mr Zentveld and Mr Richards, and its

observations in response to New Zealand’s seventh periodic review in July 2023, the CAT
was clear that it considers specific redress must be provided.

27. Failing to provide additional redress to survivors who experienced torture, combined with
the delays in formally acknowledging all that occurred, continues to come with significant
human costs. It has been five years since the CAT issued its report on Mr Zentveld’s case
and two years since it issued its report on Mr Richards’ case. The delay and uncertainty \
around the response to the CAT’s recommendations has had a considerable impact on

individuals, as well as the wider Lake Alice Unit survivor community. @
28. As the Lake Alice Unit operated during the 1970s, survivors who spent time the Q\I be in

their late 50s through to their late 60s. Sadly, this means that a number of s ors will

have died or may otherwise be incapable of coming forward. Many Lake survivors

who are alive have major health challenges due to their age and theif{eXPeriences at the
Unit, and subsequent impacts on their life. Therefore, if new redreQ\i's to be provided, it is
imperative that it is offered as soon as possible, so that it can b se to survivors.

potential costs, and key considerations for how redres be delivered, particularly the

29. The subsequent sections of this briefing outline what sgtgfess could look like, the
d
importance of engaging with survivors. Q

Redress for the survivors who experience t’bﬁture could consist of a new
apology, a one-off payment, and access erapeutic or assistance services

30. Drawing on CAT material on reparations%der the Convention and Royal Commission
recommendations, redress for survj of abuse, particularly torture, should ideally consist
of the following components: a ogy or acknowledgement, a payment, and access to
appropriate support or rehabi@ e services.

V4
31. These three component e not mutually exclusive and can be considered in different

combinations and in ﬁl@order (in terms of when they could be offered to survivors).
Considerations fo component are set out below, after initial commentary on the
potential num@@survwors requiring redress for torture and funding implications.

Duetou @mty around how many survivors experienced torture, two
different; énarlos are used to indicate potential costs

32. T g&yal Commission has identified 362 children and young people who spent time at the
e Alice Unit?. This total includes children and young people who only spent short periods
Q‘m the unit, as well as others who spent much longer. To date 202 survivors have had
settlements from the Crown. Due to the limited nature of information set out in medical
records, it is not definitively known which of the children and young people who spent
longer periods at the Lake Alice Unit received ECT or paraldehyde injections as punishment.

2 Abuse in Care Royal Commission of Inquiry, Beautiful Children — Inquiry into the Lake Alice Child and Adolescent
Unit, December 2022, page 66.




33. As noted earlier, many survivors who spent time at Lake Alice have died or may be
incapable of coming forward. Some survivors who settled with the Crown in the early 2000s
may also have chosen to put this part of their life behind them and may not wish to come
forward, even if a new offer of redress is made. Any offer of redress to survivors would
need to encourage them to come forward about their experiences.

34. Given the uncertainty over the number of children and young people that would have been
tortured at the Lake Alice Unit, the following analysis of the potential options uses two
scenarios of the number of survivors who might be eligible: \

a) 50 survivors —the upper quarter of survivors who have already received a paym Q
who will therefore have experienced the most severe abuse, and also slightly,@/e

the total for different groups of survivors discussed in the Royal Commissi eport
as having experienced ECT on different parts of their bodies as punish noting
that there could be some overlap in the Royal Commission’s individ erences

which would lower the total figure); and

b) 100 survivors — the upper half of survivors who have already )gc'elved a payment and
who would likely have experienced more serious abuse t e ‘average’ under the
payment framework developed in the early 2000s by Hi ourt Justice Sir Rodney
Gallen for the group settlements, which could be copgiBred an upper limit on the
number of survivors who may have experienced

Providing new redress to acknowledge surviv o experienced torture would
likely require additional funding

35. Any potential costs involved with providin , additional redress to Lake Alice Unit
survivors would not be able to be met fr@existing baselines. The Ministry of Health can
only afford to pay approximately tw e Alice settlements per annum from its Legal
Services budget and the Crown nse Unit has no funding for making redress payments.
New funding would need to b ght for Vote Health to allow for any additional
payments, which could be dgli red alongside the Ministry of Health’s existing Lake Alice

claim process. @

)

36. Given the propose @neframes for decisions on possible Lake Alice redress, if new funding
was required it be sought from the between Budget contingency for 2024/2025, as a
pre-commit against Budget 2025, or a discussion between the responsible Minister
and the I\/@ster of Health about the ability to reprioritise within one of the Vote Health
appropedtions for Health New Zealand — Te Whatu Ora.

37. T Ist Ministers in understanding the scale of possible investment required, this paper
K@ovides indicative costs for providing payments and an access to therapeutic or assistance
Q services, using the two demand scenarios explained above.

38. Seeking funding from the between Budget contingency would involve writing a letter to the
Minister of Finance with a funding request template (similar to that used in the Budget
process), which would be completed by Crown Response and Health officials in
consultation with the Treasury. Requests for funding from the between Budget contingency
must demonstrate that the request is of high value, urgent, and cannot be met from within
baselines. The likely scale of a 2024/25 contingency request for specific redress for torture
(given the options outlined in subsequent sections of this paper) should be feasible.
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39. Seeking a pre-commitment against Budget 2025 would require a Budget funding case to be
completed, with funding then approved for the 2024/25 year. As with a contingency
request, Crown Response and Health officials would work closely with the Treasury on the
application. For both a pre-commitment or contingency application there would need to be
discussion of a reprioritisation option.

A new apology to Lake Alice Unit survivors that explicitly address torture

40. The first component of a new redress offering could be a new apology to survivors who
were tortured. The previous apology provided to Lake Alice Unit survivors (signed by the \'
Prime Minister and Minister of Health) described experiences at the institution in ver
general terms, consistent with the approach previously agreed by the government i 01.
The apology text is included in Appendix A. Describing matters in a general way, eft
many survivors feeling that the apology did not adequately acknowledge tf&@( eriences.

41. A new written apology could be offered that explicitly addresses tortﬁﬁ acknowledges
experiences at the Lake Alice Unit at greater level of detail, drawing omsie CAT and Royal
Commission’s findings. To avoid the need for detailed individual i&&'ﬁgation, which would
take significant time and have difficulties in the face of limite @ords, the apology would
still need to describe experiences at a collective rather tha ividual level. Some features
to consider for a new apology are: Q

a) explicitly acknowledging that torture occurred&xpressing regret (using direct
phrases such as ‘we are sorry’), and accepti% previous apology did not fully
describe the experiences people had;

b) using plain language and description @t more closely reflect what occurred and
survivors’ views on what is meaningfband honest;

c) avoiding positioning the Crowr@Qw centre of the apology, while still being clear the
Crown was at fault; and Q

d) acknowledging survivorsg, %t to keep this in the spotlight, particularly Mr Zentveld
and Mr Richards for@ir CAT cases and those who shared their experiences at the
Royal Commissi earings.

42. A careful balanai ould be required between recognising the testimony outlined in the
Royal Commi @\ s report while avoiding definitive statements about former staff in the
absence oﬁ& successful prosecutions, particularly since most former senior staff (such as
Dr Lee\s deceased or unfit to respond to allegations.

43. S \to the preferred way forward, the Crown Response Unit could produce a draft

ogy text, working closely with Crown Law and other relevant agencies, that could then
K e tested with the offices of the signing Ministers and the Attorney-General (who has
Q responsibility for matters relating to torture). The draft text would also need to be tested
with Lake Alice Unit survivors or their representatives to help ensure it is not re-

traumatising and speaks to the nature of their experiences.

44. Ministers could consider who is most appropriate to sign a new apology, for example, the
Prime Minister, Minister of Health, and Minister for responsible for co-ordinating the
Crown Response to the Abuse in Care Inquiry, could co-sign, reflecting that the new
apology follows on from the previous apology (from the Prime Minister and Minister of
Health) but is also part of the Crown’s response to the Royal Commission. As with the
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original apology, the Prime Minister’s inclusion helps signal that the Crown is aware of the
serious nature of the abuse at the Lake Alice Unit and provides further weight to the

apology.

45. A new apology on its own is unlikely to fulfil the CAT’s recommendation for access to
appropriate redress, which it noted included compensation and rehabilitation. An apology
on its own would also not address the calls from Mr Zentveld and Mr Richards for
additional financial redress for the torture findings and could therefore be met with
frustration and anger from some survivors. However, a new apology could provide a more
explicit personal acknowledgment to Lake Alice Unit survivors that the gravity of what
experienced is understood and deeply regretted by the Crown, which would likely b
positively received by some survivors. Q®

46. While the apology described here would be provided individually to survivor ,@)is
anticipated that the planned public apology by the Crown for abuse in ca Il speak
directly to the experiences in the Lake Alice Unit, which will facilitate @idpr dissemination
of the Crown’s regret on this matter. Q’\'

Progressing a one-off payment acknowledging torture KQ

47. The second component of a new redress offering could b? ne-off payment to
acknowledge the experiences at the Lake Alice Unitt %) stituted torture. It would be in
addition to the payment made for the overall expe es of abuse that are recognised
through the current claims process operated b\hée inistry of Health.

48. A payment would set a precedent for any e payments acknowledging torture, whether
delivered as a standalone process or as of wider changes to redress. If survivors of
abuse in other settings were found t ve experiences that meet the definition of torture
(following due investigation) ah wider redress changes, then the approach taken for
the Lake Alice Unit would nee e applied by existing historic claims services. This would
have potential impacts on the cost and operation of those services. The Lake Alice Unit
survivors are the only vi@s of torture known in New Zealand to date. While the Royal
Commission has hig%f@ed serious abuse in a range of institutions, to date none of the
instances appear il all three elements of torture as specified in the Convention.

N

49. A new paym @or torture would need to be considered alongside the existing State
claims’ pr@gpesses, since it would effectively establish a baseline for payments related to
torture™M\new payment would also need to be set at a meaningful level or it would risk
ap ¥ing to be a token amount from survivors’ perspectives, which would undercut its

a@ty to help acknowledge what occurred and assist in improving their wellbeing.

O

Q).KWith claims settled so far, the average payment varies across different settlement rounds
(per Appendix A) from $68,000—-70,000. It should also be noted that payments in the first
settlement round are understood to have had legal fees of approximately 40 percent
deducted by their lawyers, Grant Cameron & Associates, so the average payment received
‘in the hand’ was $41,000. The highest payment made to a survivor of the Lake Alice Unit
from round two claimants is $120,467. As the settlement for round one claimants was
allocated to survivors by Grant Cameron & Associates, the Crown does not currently know
the largest individual payment made to a round one claimant.
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51. Considering the domestic context, the maximum payment provided to date by the MSD
historic claims process is approximately $90,000 and the maximum lump sum payment
available through ACC is approximately $167,000, although neither of these schemes
address torture. For comparison overseas, the highest Lake Alice Unit payment can be
contrasted with the maximum payment available under the Australian National Redress
Scheme of AU$150,000 (NZ$165,000). While not addressing torture, the Australian
Scheme’s top payment reflects cruel sexual abuse with a number of compounding factors.
The maximum payment available in the Scottish redress scheme is approximately

NZ$207,000. N
QO
%

52. There have been no previous payments for torture in New Zealand and no directly
comparable international cases that could serve as a precedent. There is one rec&
international example of limited comparative use, since it addresses a class a I‘p or
torture by military forces. The United Kingdom government paid approxima&%{S0,000
(NZS$63,000) in 2019 to each of Cypriot survivors of torture by British forces during
protests in Cyprus during the 1950s, although it should be noted this @e total paid to
each survivor, not an additional amount for torture. Q’\,

53. Table One below shows indicative overall costs of one-off p ts to survivors who
experienced torture based on three different payment le

A. $45,000 is based on the difference between the @s current payment made to Lake
Alice Unit survivors ($120,000) and the highesm sible payment in the Australian
National Redress Scheme (NZ$165,000). \'

B. $63,000 is based on the payment mad e UK government to Cypriot survivors of
torture by British armed forces duri otests in Cyprus during the 1950s.

C. $100,000 represents an exemplaQ%igure that goes beyond comparable examples from
overseas.

Table One: Potential costs of a ope ff payment to survivors who experienced torture

Payments costs Pa&t levels
7
Number of claimants 5,000 B: $63,000 C: $100,000
50 'Q} $2,250,000 $3,150,000 $5,000,000
100 0.\ $4,500,000 $6,300,000 $10,000,000
Nt

54. The %}tional payment would need to be offered on a by-application basis. The Crown
h ery limited information on which Lake Alice survivors received ECT and/or
K@raldehyde to assist with a proactive approach to offering the additional payment. In
addition, with most settlements made over 20 years ago, any contact details held for
previous claimants are significantly out of date.

Access to a set of assistance and therapeutic services

55. In material published by the CAT to assist in in the application of the Convention it noted
that reparations for torture should include rehabilitation. In addition, one of the Royal
Commission’s recommended redress functions is to provide survivors of abuse with access
to a range of support services.
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56.

57.

58.

59.

60.

61.

A targeted set of services could be offered to Lake Alice Unit survivors focused on the types
of direct and indirect needs the survivors have as a result of their abuse. This could include:

a) medical costs associated conditions arising from the abusive use of ECT and
paraldehyde injections, such as a urological examination and/or surgery, or
neurological examination and migraine treatments;

b) dental costs to address oral health issues or access dentures, or operations such as
hip-replacements, that would lead to significantly improved quality of life; and/or

c¢) home help or housing modification to help manage chronic conditions or address Q’\'
accessibility issues in survivors’ homes. @

While many Lake Alice Unit survivors have significant psychological and emotion @
challenges arising from their traumatic experiences, some may have strong f S about
mental health care and may not be interested in accessing this type of sug& X
Nonetheless, for those who want to access some form of mental heal apy, this could
remain an option. Survivors would ultimately need have options bags\e' their personal

needs and location. Q

The process for providing support access would need to be ed through in detail if
Ministers are interested in further advice on this redress onent. The best agency to
administer support access would need to be confirme @ ould ideally be one with
existing assistance infrastructure so access could b nged as promptly as possible.

As with providing a new payment, any offer s:}!port service is likely to require some
additional funding. Some indicative costin ed on different levels of demand are

provided in Appendix B. @

Rehabilitation of the victims of tor is a key element in the response expected of a state
party under the Convention. P@ing access to a targeted range of services would
therefore help to address the Ssow

n’s obligations. SEIEIG)NE

It w be important that messages about any support services are clear they are not
i ed to pre-empt wider changes to redress for survivors of abuse in care but are

K® sed on addressing the immediate needs of Lake Alice Unit survivors.

Qroactive engagement with Lake Alice survivors could support the design and
implementation of any new redress within parameters agreed by Cabinet

62.

If Ministers agree to proceed with some form of specific redress to survivors of torture, the
next key consideration is how to deliver it. We recommend the Crown engage with
survivors in the process of designing and delivering any new redress. The Crown has
particular responsibilities in this matter, due to the breach of the Convention, meaning it is
required to have a central role in the process. Nonetheless, what we have learned in recent
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63.

64.

65.

66.

67.

68.

years is that working alongside survivors, with clear terms of reference, increases the
likelihood of meeting survivor needs.

Drawing on the options outlined above, Ministers could agree an overall funding envelope
that would be sufficient to cover a fixed number of survivors or a funding cap per survivor.
Deciding this from the outset will help to manage expectations in terms of total redress
available. For example, taking the estimate of 100 potential survivors requiring redress and

a per survivor redress value of $65,000 (equivalent to the lower payment level option

noted above combined with an average of $20,000 support costs per survivor), would see 3\'
total redress funding of $6.5 million to be delivered through the agreed package. @

To help further manage expectations around engagement, Ministers could then z@he
broad categories of redress —i.e. apologies, payments, and/or the types of sup that
could be provided. In any engagement with survivors and their advocates, C Response
Unit officials would be clear that any redress being discussed was specific@ rture and
needs to be considered alongside the existing Lake Alice Unit claims SS.

There are several advantages to engaging with survivors while e ing we are clear on the
high-level parameters. Engaging with survivors on the compo of redress could help
the Crown avoid being seen to prescribe the particular re @ o be received by each
survivor, which would address the critique from surviv %d the Royal Commission that
the Crown continues to act like ‘it knows best’. Alon this, this could allow the Crown to
tangibly demonstrate it has taken on board survi calls for a greater ability to determine
their own healing and redress journey. 6\

While engagement would likely require @time before redress is in place in the short
term, it could also save time in the lopge™erm by helping to deliver redress that meets
survivor’s needs and thereby mini '@ny risk of survivors seeking judicial review or
pursuing further action throughOQ AT.

The time allocated for engagement and development of specific offerings would need to be
balanced against other \@k to respond to abuse in care and the age and health of Lake
Alice Unit survivors. erly long period of design and implementation increases the
chance that moge Alice Unit survivors who experienced torture may die before they
could receive@er acknowledgement of their experience. Additionally, any further
unexplained delays would leave New Zealand open to criticism by the CAT. Sufficient but
not prot d time would therefore need to be agreed.

N\
The@fwn Response Unit would be able to utilise existing relationships with some Lake
& Unit survivors, advocates, and relevant experts, to help manage the time and cost

K sociated with engagement, including absorbing a level of cost within baseline.

69.

Prior to any engagement with Lake Alice survivors on additional redress, it is also important
for the Crown to bear in mind that claimants from the first round of Lake Alice settlements
had legal fees deducted by Grant Cameron & Associates. A number of these survivors
consider that they should be reimbursed for the legal fees to put them on a par with
subsequent claimants. This longstanding inequity may be raised by round one claimants in
the course of any work with them around additional redress for torture.
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70. EEIAIG)G

Next steps

71. Subject to the views of the Ministerial Group and the Attorney-General, the planned Qs\'
Cabinet paper (working draft appended as Appendix Three of the Ministers Group pa I@or
the Government to formally acknowledge that some survivors of the Lake Alice Un&re
tortured, can include options for additional redress for those survivors.



Appendix A: Previous and current Lake Alice Unit settlement processes

The Crown has engaged in two rounds of settlements for Lake Alice survivors to date, the first in
2001 and the second in 2002/3. The Ministry of Health maintains a process for assessing and
settling any new claims that arise.

A. Round one settlement

In 1999, 88 former Lake Alice Unit patients, represented by Grant Cameron & Associates,
filed a joint statement of claim in the High Court. The claim had four causes of action: brea
of fiduciary duty, unlawful confinement/false imprisonment, assault and battery, and Q

negligence. @
The causes of action related to allegations of the use of electroconvulsive therapy an
paraldehyde injections as punishments, sexual and physical abuse by staff, staff pﬁ" ing
sexual and physical abuse by other patients, unlawful confinement, administrati medical
treatments without consent, and perpetrating and maintaining an envirorg? f extreme fear.

In early 2000, the Government determined it would compensate and,a
Lake Alice Unit patients rather than defend the claim in the High C :

In October 2000, $6.5 million was approved for settlement wi l\@claimants (the 88 former

‘ogise to former

patients that had filed and seven other former patients th since come forward). The
Crown appointed retired High Court judge Sir Rodney G o determine how the
settlement monies should be divided among the clai s.

Sir Rodney considered the claimants’ described %e ences to determine how the
settlement funds might be distributed. He pr ed a report about his assessment, which
provided general comment on the experi(‘eﬁ\and the methodology he had used to allocate
the settlement monies. Grant Cameron & @85ociates deducted approximately 40 per cent of
the settlement amount in legal costs @ amounts paid out to individuals was strictly
confidential and the Crown does &ve specific details of individual amounts paid to

claimants. O

Following the settlement, the®then Prime Minister and Minister of Health wrote to each
claimant and apologise ehalf of the Government for their treatment in the Lake Alice
Unit (see below for t t of round one apology letter).

£
B. Round two settl "t

A

The Government decided in 2001 to take steps to settle any outstanding or potential claims
by form ients of the Lake Alice Unit. The process was to involve an apology and a
c::@al settlement process broadly similar to the round one settlement of the class

a

o @Rodney was again instructed by the Crown to consider claimants’ experiences and make a

etermination on the payment amount to be made in line with the principles and criteria he
established for the round one process. Sir Rodney was instructed to take into account the
absence of substantial legal costs to new applicants.

The round two settlement saw 98 former Lake Alice Unit patients collectively receive $6.3
million in compensation up until 2008. The average settlement was approx. $70,000.

Mr Zentveld filed proceedings in 2005 challenging the instruction to take into account the
legal costs deducted from the round one settlement when considering the payments to be
made under the round two process. The District Court found for the complainant, which

17




resulted in the reduction applied to the round two payments being reworked. Round two
claimants were then being paid an additional approximately 30 per cent on their initial
settlement amounts.

C. Individual claims

e The Ministry of Health maintains an ongoing process for any new Lake Alice Unit claims that
come forward. There have been 9 further settlements since round two was completed in
2008 — an average of one new Lake Alice Unit claim per year.

\

e Claims are assessed against the principles and criteria established for the round two Q
settlements, with the payment determined by the Ministry of Health’s Chief Legal Advj ey
The average settlement is $68,000. The payment is accompanied by a written apolo m
the Prime Minister and Minister of Health. K

e Lake Alice settlement funding has been exhausted and costs for the ongoing@s process
are currently met from the Ministry of Health’s Legal Services budget o tl@stimate of two
settlements per year maximum. &9

e The Ministry currently has five outstanding new claims under cons@k\ation.

Example of an apology letter provided to a Lake Alice Unit survi

L)
Dear [survivor name] o
We are writing to you personally on behalf of the Gover %of New Zealand to apologise for
the treatment you received and may have W|tnesse<1 |\I Ch||d and Adolescent Unit of Lake
Alice Hospital during the 1970s. We are apolog|5| | those who were mistreated. We

believe it is important to take this step, to enab o move on from shameful practices in
mental health care in New Zealand. (b

You may be aware that the events at th d and Adolescent Unit of Lake Alice Hospital have
been the subject of investigation. As ernment we have been determined to acknowledge

what happened and to take what s@ e can to put things right. We have publicly stated that,
whatever the legal rights and wrengs of the matter, and whatever the state of medical practice
at the time, what happene @re was unacceptable. On behalf of the Government of New
Zealand we sincerely ap e to you as a person fundamentally affected by what occurred in

the Lake Alice \®

We hope that this(e logy will affirm to you that the incidents and events that you experienced
and may hav @nessed at the Child and Adolescent Unit at Lake Alice Hospital were not only
inapprop ven if judged by the standards of the day, but were also terribly unfortunate.
They sh ot have happened. We very much regret that they did.

ng& that this apology cannot change the past, but we do hope it will go some way towards
? ling you to move on from your past experiences. In the same spirit we hope that the ex
atia payment the Government has made to you will be of some tangible help.

We wish you all the very best for a positive future.

Yours sincerely

Rt Hon Helen Clark Hon Annette King
Prime Minister of New Zealand Minister of Health
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Appendix B: Examples of potential costs of providing support service to survivors
who experienced torture

1. Lake Alice Unit survivors have a range of direct and indirect needs as a result of their abuse,
including:

a. urological and neurological conditions arising from the abusive use of ECT and
paraldehyde injections;

b. oral health issues resulting from the application of unmodified (that is, non- \
anaesthetised) ECT and a lack of dental hygiene while in care; and %.Q

c. chronic health and psychological conditions arising from the physical and em@

trauma. KQ

2. The following table provides example costs of different services to address t rvivors’

needs. r O

O

Support service Unit cost Potential frequency X Example cost
Dental services $150/dental examination 1-3 examinations a@ $6,350
$400/pre- and post-surgery consultations \
consultation Dental and/o&cal

$5,000/essential dental work procedu‘r;‘a\%

Medical specialist | $400/pre- and post-surgery Thre \ultations and one | $26,200

$25,000/surgical procedure

(e.g. urologist) consultation g&' procedure
as

Home assistance $150/personal care 3 days @b\» Weekly personal care and $15,600
or modifications week house and housekeeping
@Q support for 2 years
$20,000 home n@ation Installation of home $20,000
modification ’
7

Counselling $180/sest‘1 Once a fortnight for 2 years $9,360
3. The individual seryic€ Losts can be used to produce different average support cost levels:

a. lower lev 6,000, for limited support or assistance services;

b. middl XI of $20,000, for more complex support or assistance needs — which is
red the most applicable scenario; and

co
C. ﬁ}ﬁer level of $50,000, for scenarios with significant support needs.

O

Qw table below shows the potential cost of providing supports at the different average
levels for two scales in the number of claimants (per commentary set out in the main body
of the paper).

Supports costs Average support costs per survivor

Number of claimants $6,000 $20,000 $50,000

50 $300,000 $1,000,000 $2,500,000
100 $600,000 $2,000,000 $5,000,000
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